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EDITORIAL NOTES 





ForMER ComMoN P eas Jupce Fred G. Stickel, Jr., of the Essex county 
Bar, has always been intensely interested in Americanization, and has de- 
livered some addresses on the subject. In one of these addresses he 
stresses the point of the importance of such a change in our naturalization 
laws as will eliminate the present practice in New Jersey of there being 
21 County Courts to naturalize, no Judge of which has proper time to 
investigate the intelligence and character of aliens, and to substitute there- 
for a State Court, with two Judges, all of whose time may be available 
for naturalization purposes. The experience of this able Judge (who 
would still be holding office but for unreasonable “political exigencies” ) 
is worth relating as he tells it, and we commend to our lawmakers his 
reform suggestions : 


“At present naturalization, so far as this State is concerned, is carried 
on through the county Courts and, as there are twenty-one counties, and 
three county Judges in each of the first class counties, there are twenty- 
five separate units administering the State naturalization system. No cen- 
tral control exists, although the United States government assigns an ex- 
aminer to each naturalization hearing. Little uniformity occurs in prac- 
tice and none in ceremony. For instance, I did not think I could find as a 
fact that an applicant was attached to the principles of the Constitution 
of the United States if he was unable to read English and had not read 
that Constitution. But some of the Judges did not agree and held that 
there was no warrant for deferring the case of an applicant until he pos- 
sessed such knowledge. I felt that the doubt, if there was one, should be 
resolved in favor of the country; those who had the opposite view ap- 
parently resolved the doubt in favor of the applicant. In my Court the 
oath was administered by me to national groups, they repeating it after 
me. In some groups the Clerk administers the oath to all the groups, to- 
gether, and then the applicants merely reply, ‘I do.’ One may be better 
than the other but at least uniformity would be desirable. My officers 
and myself worked out a ceremony of naturalization in which, after the 
oath had been administered in national groups, the new-made citizens, to 
signify their new citizenship, would together stand and repeat the pledge 
to the flag, taking time from a veteran of the World War, following which 
the Court, or preferably some prominent official or private citizen, would 
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address them, whereupon the D. A. R. representatives in attendance would 
present patriotic literature or flags or some token of the occasion. In 
some Courts a ceremony of some kind is thus had, but in many there is 
little or no ceremony. Again, uniformity at least in having a ceremony of 
some kind would be desirable. 

“Moreover, naturalization is but a small and perhaps incidental part 
of the work of these Courts, oftimes overshadowed and its importance 
overlooked by the compelling and trying criminal jurisdiction, the difficult 
Orphans’ Court work, will contests and the like, the civil jurisdiction, the 
election matters, appeals and workingmen’s compensation matters, not to 
speak of the administrative work of the Courts. It is, perhaps, not to be 
expected with this wide, varied and confining jurisdiction that these 
Courts could do much toward developing Americanization work in their 
counties and in codrdinating such work into codperation with the Courts. 

“But this does not change the fact that this work is of a most im- 
portant character. It should not be dwarfed by other and important juris- 
diction, and yet it cannot help but be dwarfed to a degree. 

“If however, a State Court were created with perhaps two Districts, 
a Northern and Southern District, the two Judges could devote all their 
time to this important task of admitting aliens into our citizenship. They 
would ride the Circuit as it were; that is, going from county to county on 
given days and without having to think of other work, but carefully and 
earnestly to devote themselves to their task. No jumping from a murder 
case to naturalization and then to a will contest as now. No sitting in 
naturalization with interruptions to sign orders in civil, criminal and pro- 
bate matters, as now. No listening to naturalization with perhaps a diffi- 
cult sentence problem troubling one, as now. No need for haste in order 
to be free to take up that appeal in the afternoon or that important civil 
case on the morrow, as now. No need to crowd in a hundred or more 
cases on a given day, because a crowded calendar does not permit of the 
use of more than that day for naturalization. None of this; but all the 
time necessary to calmly, quietly and dignifiedly hear and determine the 
applications of those who want to be Americans. Time to develop a cere- 
mony of dignity and beauty, one that will impress. Time to consult with 
the various Americanization agencies to bring about uniformity of in- 
struction, to show the interest of the Court, to tell what the Court requires, 
to arrange for coOrdination and the elimination of duplicity. Time to get 
in touch with the schools ; to indicate a course of necessary study ; to help 
existing Americanization classes; to arrange for the establishment of 
others. Time to arrange a plan whereby those who declare their intention 
of becoming citizens are brought in touch with the need of instruction and 
the place to get it ; to bring the school and the alien together. Time for all 
these things and much more until a unified, smoothly working system is 
in force, which begins with the United States Consular agents in the dis- 
tant foreign lands and ends in the dignified American Court Room solely 
devoted to the task of testing men to see whether in the process they have 
caught the spirit of America and have sacrificed to secure the priceless 
privilege of American citizenship. 

“T believe there is a need of a State Court, and its institution and 
operation I am convinced would be the signal for its adoption in other 
States. The naturalization clerks would remain as now in their respective 
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counties, and the elimination of this work from the County Courts would 
give then just so much more time for their other important duties.” 





It is well known in New Jersey zoning has been given a black eye 
by the decisions of our highest Court. That a remedy for this will in 
time be found by a Constitutional Amendment we believe. Under these 
decisions it does not seem that the Legislature can do more than it has 
to make zoning lawful, except in the few instances now permitted. We 
print on another page an extract from a lengthy and well-considered 
article by an able Chicago lawyer, in «rder that the side of the question 
he represents may be read and digested by our readers. The original 
article contained a mass of footnotes referring to authorities, and these 
may be consulted, if necessary, in the number of the “Cornell Law Quar- 
terly” where the article recently appeared. What other States have done 
New Jersey can do if public sentiment should tend strongly in the same 
direction. 





At the last Term of the Court of Pardons in this State there were 
470 applications before it for clemency. The Board considered them for 
several months and finally granted forty-two paroles. By the insistance 
of the Governor the Board decided that publicity should be given to the 
reasons for clemency in each case where paroles were granted. This, 
we believe, meets a growing public sentiment and is entirely proper. So 
far as appears by the reasons published in the press the public may well 
be satisfied with the Board’s conclusions as to those just paroled. The 
Board consists of high-minded men, and no one could really suppose that 
any of their past paroles, or pardons, were actuated by other than con- 
scientious convictions. Nevertheless there has always been a desire on 
the part of citizens in every county where convictions of murder and 
other serious crimes had been obtained, that it was not right for those 
regularly convicted to be set free without reasons being given as pub- 
licly as the bare announcements themselves. 





The fact is that crime in New Jersey as well as in other States has 
so grown within a few years past that the innocent public has become 
alarmed and anxious for such changes in criminal law and practice as will 
diminish the crime record. An evidence of this now appears in the fact 
that the Governor has (on May 19th) appointed two Judges and three 
laymen to compose a Commission, which is charged with investigating 
crime conditions in this State, including its probable causes, possible 
remedies, methods for insuring swift and effective punishment and any 
other aspects deemed worthy of consideration. The Commission mem- 
bers are Mayor Thomas L. Raymond, of Newark, Mayor Frank Hague, 
of Jersey City, Judge Edwin C. Caffrey of the Essex Circuit Court, Judge 
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tess: V. Lawrence, of Monmouth, and Judge Charles M. Egan, of Hud- 
son. The members who are Judges and Attorney Raymond are certainly 
qualified to pass on these matters. What Mayor Hague knows on the 
subject remains to be seen. One thing is certain, that if, with the elim- 
ination of minimum and maximum sentences (as now provided by a 1926 
law), there can be an assurance that guilty men must serve the full term 
of imprisonment imposed, barring new evidence that shows innocence, and 
if appeals as now permitted can be measurably abated, but the State given 
as much right to appeal as the criminal, there may be hope for fewer 
crimes in New Jersey. In this connection we call special attention to 
the address by Prof. Millar in our May number. It should be carefully 
ready by the Commission as well as by all members of the Bar. 





The picketing bill introduced by Senator Simpson of Jersey City and 
which partly became a law (Chap. 207 of 1926 Laws) seems to us a singu- 
lar one. It restricted the granting of injunctions against picketing in labor 
disputes to this extent: that picketing is to be allowed, provided that per- 
sons acting as pickets shall remain ten feet apart! If picketing is to be 
allowed, why should pickets be placed ten feet apart rather than five, eight, 
fifteen or tweny? And who is to measure the exact ten feet? We think 
this is another instance of laws that ought not to be passed, and we doubt, 
if tested, that it would stand as constitutional. 





Some of the Governor’s recent vetoes of bills passed by the Legisla- 
ture appear to have been good and some not so good. On a sound basis 
was his veto of the proposed increase in rates of legal advertising. The 
newspapers, as a rule, did not ask for it and were content with rates that 
are already a burden to some estates and unfortunate debtors. On an 
unsound basis was his veto of the bill creating a separate Department of 
Motor Vehicles. This change was greatly needed, and, as Commissioner 
Dill was an officer so efficient that no automobilist who obeys the law 
would have thought for a moment of his possible removal from office, 
the whole Act meets a public want. Of course there is a question as to 
whether the Governor or the Legislature should appoint this official, but the 
matter is one so directly affecting tens of thousands of the public that we 
see no good reason why the body immediately responsive to the voters 
should not select the head of this Department. At all events it is fortunate 
that Commissioner Dill is to remain at his post. 





Twenty-one American Republics sent delegates in April to a Pan- 
American Congress of Journalists, which met in Washington. It is grati- 
fying to know that they, quite unanimously, agreed upon a rigorous cen- 
sorship of advertisements: a reform so greatly needed. The opinion that 
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advertisements formed an essential part of the daily news and should have 
the same accuracy and reliability as other matter printed in the papers was 
voiced again and again. Strangely enough, it was the Editor of a Cuban 
newspaper who most vigorously attacked the low morality shown by many 
American newspapers. He said: 


“It should not be forgotten that just as advertising counts for much 
in the business life of a periodical, it may also bring about a lowering of 
the moral tone of the press, robbing it of independence, forcing it to adopt 
prejudiced opinions or to keep a suspicious silence in respect to matters 
of public interest which affect a class of its advertisers. Against these evils 
the power of public opinion has great weight, but above all is the con- 
certed action of the great organs of publicity, great not only in their cir- 
culation figures but also in the high moral standards by which they decide 
and settle the conflicts which arise between private interests of their ad- 
vertisers and the general interests of the community.” 


, 


He then, in what was described as “amid generous applause,” sub- 


mitted an advertising creed, a part of which was as follows: 


“(1). That it is advisable to establish a uniform system of methods, 
both in provisions of law and rules governing periodicals, looking toward 
the censoring, sifting out and elimination of misleading or fraudulent 
advertisements, for the protection of the public against unscrupulous 
advertisers and those of bad faith. 

“(2). That every advertisement which tends to exploit or promote 
vice, even if but indirectly, or one which is an offense against decency, or 
one which is not based on honest and legitimate business, should be refused 
or suppressed.” 


The only remedy of which we know on the part of the public is to 
refuse to take or read journals which publish articles or pictures that 
offend decency, or advertisements that are manifestly untruthful. 





Friends of Common Pleas Judge Newton H. Porter, of Essex county, 
were delighted when the Governor appointed him Circuit Judge for that 
county. There is every indication that his popularity on the Bench may 
now be increased. 





That is a good story—which is vouched for as truthful—about 
President Coolidge when studying law with the firm of Hammond & Field 
in—was it Boston? Coolidge had just graduated from Amherst. He 
entered the law office and said ‘“Good morning,” and sat down to read law 
books. A few weeks later Mr. Field (afterward Judge) found a news- 
paper clipping announcing that Calvin Coolidge had won the $150 gold 
medal awarded by the Sons of the American Revolution for the best 
essay on the principles of the Revolution. Both Hammond and Field 
questioned the young student, who admitted that he was the prize winner, 
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and that the award had been made about six weeks before. ‘Why didn’t 
you tell us?” asked Judge Field. “Didn’t know you'd be interested,” ex- 


plained Coolidge. 





ZONING LEGISLATION’ 


The skyscraper has proved to be unprofitable and undesirable to the 
community. Although constructed to be fire proof, tall buildings usually 
are filled with inflammable materials and the elevator wells make flues 
which aid in drawing the fire upward, and, as a result, an elaborate sys- 
tem of tanks and fire-escapes must be provided. Many skyscrapers have 
not paid a reasonable return on the investment, for the construction must 
be heavier than that of ordinary buildings and the number of elevators 
necessary to serve all parts of the buildings causes the loss of valuable 
space on the lower floors. These floors must depend upon artificial light 
and the upper stories use light and air that properly belong to neighbor- 
ing landowners. High buildings usually cover the entire lot for, if courts 
were provided, the adjoining owners would erect buildings looking upon 
these open spaces. After the owner of a business lot has been forced to 
build a skyscraper to avoid being pocketed between other skyscrapers, 
as a result business centers became more and more congested, creating in 
turn street and transit problems incapable of solution. 

In regard to uses of land we find that residential neighborhoods have 
been injured by the constant intrusion of business concerns and factories. 
In order to get a short cut to the trade many enterprising merchants 
would leave commercial centers and put up store buildings on corner 
lots in residential districts, thus blighting the homes there and causing a 
loss to the district logically arranged for commercial uses. The problem 
of the nonconforming use has been complicated by the use of the truck 
in transportation for it is now possible for the wholesale or warehouse 
concern, or even the light factory to leave the railroad district for the 
residence section. The neighborhood garage has been particuarly offen- 
sive and often has caused a loss to adjoining owners several times the 
amount spent in erecting the building it occupied. 

Apartment houses, built higher than the surrounding homes and 
extending to the street line, rendered the neighboring homes less desirable. 
Even on the outskirts of the city a noxious industry might cover a few 
lots only but prevent the improvement of a large section which would be 
devoted to homes in the course of normal growth. Residence districts 
were blighted by apartments and stores; apartment and commercial dis- 
tricts were rendered less desirable by the invasion of junkyards, sweat- 


*Portion of an article in the “Cornell Law Quarterly” by Newman F. Baker, 
Special Assistant Corporation Counsel of Chicago, Ill. Valuable footnotes have 
been omitted. See comment in our “Editorial Notes.”—EpbrTor. 
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shops, and factories; waste on a large scale was inevitable and the owner- 
ship of real estate became a “colossal gamble.” Factories and tenements 
flourished but the most desirable citizen built his home far from the city 
in undeveloped regions and commuted daily to his work. Sewers and 
pavement that were sufficient for one type of neighborhood would be 
found inadequate for other types of use. For these reasons the city 
was not as economically sound as it would have been had there been 
co-operation among the property owners and “if through community 
action it could have kept its house in order.” 

Zoning has proved to be a solution for the conditions pictured above. 

It has been established that municipalities may be empowered to enact 
regulations that will restrain the owner of property from so using it as 
to injure his neighbor or the community. But, though zoning regulations 
are imposed under the police power and restrict the owner in the use of 
his property, it does not follow that the adjustment of rights between 
property owners takes rights without conferring them. Often zoning 
increases the value of the property concerned. To illustrate—if a resi- 
dence district is set aside by a zoning regulation, the exclusion of busi- 
ness usually has the effect of increasing the value of the property for 
residential purposes. The regulation of the height of buildings in the 
congested district of a city may take away the right of building as high 
as might be desired by the owner, but it confers upon him “the equivalent 
of valuable easements of light and air over neighboring land” which 
cannot be taken away from him by the owners of adjacent property. 

“In a word, zoning, by its bulk and use prohibitions, does not prevent 
the construction of buildings or lessen their value or amount, but merely 
regulates their location; and, if wisely done, increases their usefulness. 
Inevitably, therefore, such zoning, except in so far as property consider- 
ations are sacrificed to more important social demands, increases individ- 
ual and aggregate money values and returns. These conclusions are in 
accord with experience, both abroad and in this country.” 

As a result of the widespread demand for zoning we find that the 
movement has had a remarkable growth. In spite of the fact that it 
is recent it is no longer an experiment. During the year 1924 sixty-two 
municipalities adopted zoning ordinances, thirteen of these having more 
than fifty thousand population, and by October, 1925, there were more 
than 360 zoned cities. At the present time more than twenty-six million 
people, nearly half of our urban population, are living under zoning regu- 
lations. The methods employed by the States to secure the effective 
control by cities of the development of property along orderly and rea- 
sonable lines through a comprehensive plan will follow. 

The city is by law the creature of the State Legislature—a corpora- 
tion created to exercise subordinate governmental powers and administer 
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the public affairs of a community. Having no inherent powers of its own, 
it is necessary that the city obtain the consent of the legislative body of the 
State before attempting to zone. Some cities have assumed that the pow- 
ers contained in a home rule charter are sufficient to enable a municipality 
to zone, but practically all the cases adverse to the constitutionality of 
zoning involve ordinances adopted without express grant from the Legisla- 
ture. In some States zoning may be upheld without an enabling Act but 
experience shows that it is safer to begin with the express delegation of 
that power from the State. 

Enabling Acts have been adopted in forty-three States. These Acts 
contain varying provisions and it is impossible to give the details of each 
Act. However, we are fortunate in having a Standard State Zoning 
Enabling Act, prepared by the advisory committee on zoning for the De- 
partment of Commerce. This Act has been followed in whole or in part 
by twenty-five States and the Act embodies most of the features commonly 
found in the other State enabling Acts. Hence, a review of the provisions 
of this Standard Act will show the usual method of delegating the power 
to zone to the State’s municipalities. 

1. Grant of Power. The Standard Act states at the outset that the 
purpose is to promote health, safety, morals, or the general welfare. This 
is an express delegation of the police power to the municipalities and can 
receive no other interpretation. The legislative bodies of the cities are 
empowered to— 


“regulate and restrict the height, number of stories, and size of build- 
ings and other structures, the percentage of the lot that may be occupied, 
the size of the yards, courts, and other open spaces, the density of the 
population and the location and use of buildings, structures, and land for 
trade, industry, residence, or other purposes.” 

This grant of power provides for the regulation of the height, bulk, 
and use of buildings which is necessary for successful comprehensive 
zoning. 

2. Districts. For the above purpose the Standard Act declares that 
the local legislative body can divide the municipality into districts (zones) 
and provide regulations for the erection, repair, and use of the buildings, 
structures, and land within the districts. All such regulations are to be 
uniform for each class or kind of building throughout each district, but 
the regulations in one district may differ from those in other districts. 
The committee declares that this is the “essence of zoning.” 

3. Purposes in View. In order to constitute the “atmosphere” under 
which the zoning is to be accomplished, the Standard Act provides that the 
zoning regulations shall be adopted to— 


“lessen congestion in the streets; to secure safety from fire, panic, 
and other dangers ; to promote health and the general welfare ; to provide 
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adequate light and air ; to prevent the overcrowding of land; to avoid un- 
due concentration of population; to facilitate the adequate provision of 
transportation, water, sewerage, schools, parks, and other public require- 
ments.” 


Such regulations are to be made suitable to each district with a view 
of conserving the value of buildings and to encourage the most appropriate 
use of land in the city. 

4. Method of Procedure. The Act provides that the city’s legisla- 
tive body is to draw up the zoning ordinance and to change the ordinance 
when necessary. It should be noticed that the Act declares that the ordi- 
nance shall not become effective until after a public hearing has been held 
for the parties interested on fifteen days’ notice. The time of the notice 
varies in the different states but fifteen days is the usual provision. 

5. Changes. The ordinance can be changed or amended by the or- 
dinary routine of the legislative body by a majority vote. But in case of 
protest the change is not so easy. To quote from the Act: 


“In case, however, of a protest against such change, signed by the 
owners of twenty per cent. or more either of the area of the lots included 
in such proposed change, or of those immediately adjacent in the rear 
thereof extending—feet therefrom, or of those directly opposite thereto 
extending—feet from the street frontage of such opposite lots, such 
amendments shall not become effective except by the favorable vote of 
three-fourths of all the members of the legislative body of such munici- 
pality. The provisions of the previous section relative to public hearings 
and official notice shall apply equally to all changes or amendments.” 


6. Zoning Commission. The boundaries of the zones and the regula- 
tions therein are to be recommended by a zoning commission appointed 
by the city’s legislative body (or mayor). This commission is to gather 
evidence and make a preliminary report which is to be discussed in public 
hearings, and then the commission is to submit a final report, which is to 
be subject to the hearing referred to in section 4 above. This final report 
is to be acted upon by the legislative body of the city. 

7. Board of Adjustment [or Appeals]. This board consists of five 
members, appointed for three years, and their chief duty is to make special 
exceptions to the terms of the ordinance “in harmony with its general 
purpose and intent.” As the board of appeals is the “safety-valve” in zon- 
ing and since the work of the board is extremely important once the zon- 
ing ordinance is put into operation, it is well to note the powers granted 
to the board by the Standard Act: 


“cc 


1. To hear and decide appeals where it is alleged there is error in 
any order, requirement, decision, or determination made by an administra- 
tive official in the enforcement of this Act or of any ordinance adopted 
pursuant thereto. 
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2. To hear and decide special exceptions to the terms of the 
ordinance upon which such board is required to pass under such ordinance. 

3. To authorize upon appeal in specific cases such variance from the 
terms of the ordinance as will not be contrary to the public interest, where, 
owing to special conditions, a literal enforcement of the provisions of the 
ordinance will result in unnecessary hardship, and so that the spirit of the 
ordinance shall be observed and substantial justice done.” 

The decisions of the board of appeals may be reviewed by a writ of 
certiorari after petition to a Court of record by any party aggrieved by a 
decision of the board. The procedure for this review as well as that for 
the presentation of appeals to the board is set out in detail. 

8. Remedies. The city authorities are empowered to “institute any 
appropriate action or proceedings” to prevent violation of the ordinance 
or enabling Act. This makes possible the following methods: suit for a 
penalty in a civil suit ; jailing the offender ; stopping construction work in 
the case of a new building; prevention of occupancy in the case of an 
illegally constructed building; eviction of occupants and prevention of 
reoccupancy until conditions have been cured. The local authorities should 
be authorized to do all these things if zoning laws are to be effectively 
enforced. 

9g. Conflict with Other Laws. Regulations, made under the author- 
ity of the enabling Act, which havea higher standard than existing housing 
laws and building codes are to govern. But existing statutes and ordi- 
nances, imposing a higher standard than those employed by ordinances 
drawn up under the enabling Act, are to prevail. This provision insures 
the maintenance of the higher standards whenever the new zoning ordi- 
nance comes into conflict with previously adopted regulations. 

The Standard Act does not declare that the zoning ordinances shall 
not be retroactive. It is stated by the committee that this is the ‘“‘almost 
universal practice” but the committee recognizes that local conditions may 
arise of a “peculiar character” which might make it necessary to use retro- 
active provisions. A few piecemeal ordinances have been made retroactive 
and have been upheld in the Courts but the practice would cause many 
cases of individual hardship if tried in a comprehensively zoned city which 
would result in raising the issue of the constitutionality of zoning in 
general. . 

Some of the State enabling Acts have provided that it is not intended 
by the Acts to “confer or enlarge any authority or power to establish 
any restriction based upon race or color.” Other State Acts have provided 
for the segregation of races. Of course, the Standard Act has no pro- 
visions in regard to this kind of “zoning.” 

The Standard State Zoning Enabing Act has proved to be a great 
success. Framed to direct the Legislatures along the safest and wisest 
channels in the course of zoning, it was adopted by eleven States within 
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a year of its issuance in 1922. Today we find that over half of the States 
in our country have used it in drawing up their enactments and it is safe 
to say that practically all the States which have provided for zoning have 
felt its influence. The advisory committee on zoning, appointed by Sec- 
retary Hoover, includes a lawyer, a realtor, a housing consultant, a con- 
sulting engineer, a municipal engineer, a master printer and civic inves- 
tigator, a landscape architect, and a housing expert. With the excep- 
tion of the one lawyer, Edward M. Bassett, counsel for the zoning committee 
of New York City, this committee, appointed to frame a model legisla- 
tive Act, is composed of laymen. Nevertheless, the work of this group 
has accomplished a great deal in developing a uniform State law on 
zoning. One is led to ask why the movement for a standard State zon- 
ing law has had so much success while the movement for uniform 
State laws in other fields has met determined opposition? 

Of course, zoning is a recent movement and there were no old 
standards to be torn down before adopting the new. And zoning is pop- 
ular and has proved to be a solution for a crying evil. The growing 
complexity of city life has forced the acceptance of some such system in 
order to prevent the breakdown of municipal government. The Depart- 
ment of Commerce has presented a “Standard Act,” framed by experts 
at a time when most States were vitally interested in zoning legislation, 
and this Act, presumably showing the best way to enable zoning to be 
done, has been of great interest. 

There is no doubt that the work of the Department of Commerce 
has been a great help to education in zoning. This is shown by the ten- 
dency displayed in several States to make later Acts conform with the 
Standard Act wherever possible. This tendency can be illustrated by the 
case of New Jersey. Altogether New Jersey has passed nine different 
statutes concerning zoning but, as a result of adverse decisions made in 
regard to the earlier statutes, the status of zoning is still unsettled in 
spite of the fact that New Jersey finally adopted an Act which follows 
the Standard Act closely. 

The first Act (1900) enabled cities of the first class to regulate and 
limit the height and bulk of buildings and the area of yards, courts, and 
open spaces, but was defective in that no board of appeals was provided. 
The next Act (1918) applied to cities of the second class as well as to 
cities of the first. The third Act (1920) supplemented the first one 
passed by empowering the regulation of use in New Jersey cities, and then 
this supplementary Act was still further supplemented by an Act (1921) 
providing for a method of changing the regulations drawn up and estab- 
lishing a board of appeals. The fifth Act (1921) made zoning possible 
in cities of the third and fourth classes. Still another supplement to the 
first Act was passed in 1922 which provided for the restriction of tene- 
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ment districts, public hearings, regulations for use zoning and so forth. 
In the same year a third supplement was added to the original Act and 
in this statute the purpose of the Act was stated to be to secure safety, 
public health and welfare, adequate light, air, and access and so on. This 
was inserted at this time to combat decisions in New Jersey Courts that 
zoning was an unconstitutional use of the police power. Another Act 
(1922) has been passed applying to the boroughs which shows the influ- 
ence of the Standard Act in provisions and terminology. 

In spite of these efforts on the part of the Legislature to foster 
zoning, things were in an unsettled state in 1924 when the Legislature 
finally adopted an Act which parallels the Standard Act, (1924) all other 
Acts being repealed. New Jersey’s unfortunate experiences in zoning 
cases before the Courts led to the inclusion of the following provision: 


“And in construing the provisions of this Act all Courts shall con- 
strue the same most favorable to municipalities, it being the intention 
hereof to grant to the municipalities of this State in the fullest and most 
complete manner possible the police powers of the State for the regula- 
tion within the boundaries of the respective municipalities of all matters 
related to the subject matter of this Act.” 


It is generally believed that New Jersey might have avoided her chief 
difficulties by adopting an enabling Act like the Standard Act at the 
beginning of the movement. In view of such experiences it is natural 
that other States should be greatly influenced by the Act prepared by the 
Department of Commerce, which was designed to be a sufficient delegation 
of the zoning power but still be strictly constitutional. 





CHARGE TO GRAND JURY 


(Ocean County Court, April 13, 1926) 

MINTURN, J.: The welcome advent of Spring, with its perennial 
reminders from farm, field and forest of the resurrection of Nature, car- 
ries with it also for us of the Shore counties oriental visions of the 
nocturnal scenes in the metropolitan centre in which one member of this 
Court is consigned to subsist. 

The song of the jaybird will scarcely have died out in the fields, and 
the call of the cuckoo will hardly have expired in the thicket, ere the 
more vociferous jaybird and vivacious cuckoo from the urban concert 
halls, seeking rest and rehabilitation from the tonic atmosphere of our 
shores, will march upon us with all the abandon and assurance of con- 
quering heroes. 

Keeping time as it were with this hilarious civic invasion with an 
intoxicating rhythm that defies and submerges the eternal song of old 
ocean, comes that veriform appendix of the art known as the jazz band, 
exuding, as it were, that ear-splitting avalanche of monstrous noise which 
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finds its counterpart only in the depth of Goethe’s ““Walpurgis Night,” or 
in the heartrending emanations from the condemned souls in Dante’s 
“Purgatorio.” 

In response to its call there comes a series of snake-like gyrations and 
weird contortions of seemingly agonized bodies and limbs resembling an 
Asiatic potpouri which, for a more definite name, is called a dance. To be 
effectually and consummately executed this anomalous procession must be 
indulged in the midst of a meal, and resumed at intervals, so that in truth 
jazz becomes the piece de resistance of the meal, and, while the meal 
through neglect shrinks into desuetude, the jazz becomes magnified in 
ethereal, ecstatic exuberance and intensity. With the meal and dance 
inevitably goes the necessary Elixir or Ambrosia of the gods, drawn 
from the expectant hip pocket, apparently carried as a necessary ap- 
pendage to the meal and dancing habilaments; and with its production 
arises a swell of exultation, glee and satisfaction that common decency 
has once again been subverted, and law and order have again been over- 
come. 

To the innocent and uninitiated, this bottle contains the most sancti- 
fied medicated water, or the most exhilarating tonic to sooth the strained 
nerves and stabilize the weary limbs of these overwrought terpsichorean 
devotees ; but we who occasionally are permitted to lift the veil of the 
sanctum sanctorum of this spiritual atmosphere, and hear the harrowing 
tales of adventure by land and flood, know too well that the bottle thus 
publicly exhibited and flouted as it were with exultation in the eyes of the 
law, contains nothing less than stupefying, death-dealing whiskey, the gen- 
eral use of which is outlawed, denounced and prohibited by the law and 
the Constitution as a crime. 

There was a time, not so long ago, when men observing this tragedy, 
this rape of the law, inquired in astonishment, “How did he get it?” But 
now the inquirer is assumed to be familiar with the modus operandi and, 
therefore, he inquires only, “Where did he get it?” Immediately men 
whose knowledge of navigation was limited to the crossing of a submerged 
highway are suddenly translated into heroic navigators, who go down to 
the sea in ships, such as they are; while others, whose use of glasses was 
confined to those of the scullery variety, are to be seen with binoculars 
upon the sandy strand of old ocean, observing the floating vista far out at 
sea, and wondering like the poet when and where the floating vessel may 
cross the bar. Soon the inlets, bays and streams are utilized, and oft in 
the stilly night become the havens of rest for the buccaneers and the 
spirits, while the shades of the murmuring pines and the hemlock provide 
the caches for the contraband, even as the forests provided a like conceal- 
ment for the trapper of our earlier days. Thereafter in the night—the 
darker and stormier the better—stealthily proceeds the rapid automobile, 
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containing the bootlegger from the cliff dwellings, the grottoes of the 
cities, over our splendid roads into the land of promise, from which the 
precious cargo is speedily removed to our vaunted centres of civilization 
for sale; and thus we have in practical profitable operation that delectable, 
classical combination rus in urbe. It is with this complex conspiracy 
against the Constitution and the law that we have to deal. That we should 
deal with it honestly and vigorously as befits us as the sworn guardians of 
the law, obviously goes without saying. 

To confess in the presence of its resulting excesses, that we are 
imbeciles and paralyzed at the onslaught of chicanery and brigandage is 
to confess that the enforcement of law and order is impossible; that this 
Temple of Justice is a mere mockery and a sham; and when that is con- 
ceded we tacitly invite the black flag of piracy to enter our homes, and 
we practically confess that we are at the mercy of the mob. 

Let us, therefore, be mindful as the legally organized body charged 
with the enforcement of law and the preservation of order, that the vio- 
lation of any law regardless of our views concerning its expediency is to 
be reprobated and condemned. If we may proceed upon the theory 
of selection, the man on the street, the roué in the dives, may adopt our 
course as a precedent to justify his heinous excesses and criminal enor- 
mities. 

Therefore we have but one course to follow,—to denounce, reprobate 
and pursue crime in all of its phases, whenever and wherever the hydra- 
headed monster exhibits its hideous visage, and we may then rest assured, 
possessing as we do a Prosecutor second to none, an energetic and con- 
scientious Sheriff, with his able assistants, that law and order will at 
least be respected, and that the traditions and ideals that have made the 
American home and fireside the bulwark and security of our contentment 
and happiness will, as in the past, be immutably preserved and unalterably 
consecrated to the happiness and contentment of the generations who suc- 
ceed us. 





THE STATE v. NOEL’ 


(N. J. Court of Errors and Appeals, Decided May 17, 1926) 
Murder—Defendant Refusing to Plead—Conviction—Insanity 

Case of State of New Jersey, Defendant in Error, against Harrison 

W. Noel, Plaintiff in Error. On writ of error to Essex Oyer and Ter- 


miner. 
MINTURN, J. (Concurring): My concurrence in the reversal of 
this conviction rests, in the main, upon the views entertained by a majority 


‘The main opinion of the Court in this noted case prepared by Katzenbach, J., 
was published in the “New Jersey Advance Reports,” Vol. IV, No. 21 (May 22 last). 
The following is a concurring opinion by Mr. Justice Minturn.—EpiTor. 
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of the Court, but my reasoning of the situation seems to require, in view 
of the extreme abnormality of the case, a succinct statement of my views. 

To convict this defendant of murder in the first degree it was neces- 
sary for the State to prove that he committed the crime willfully, with 
premeditation and deliberation, and that, possessing those inherent quali- 
ties of normality and mentality, he was guilty upon the evidence beyond 
a reasonable doubt. The statutory definition of the crime is but a com- 
pendious statement of the common law, as enunciated by Lord Kenyon, 
C. J.,in 7 T. R. 514, wherein he declares: “It is a principle of natural 
justice and of our law that the intent and the act must both concur to 
constitute the crime.” Our books are replete with cases elaborating 
this principle, but the question, like the riddle of the Sphinx, recurs in our 
jurisprudence as it does in the various phases of mental and moral philos- 
ophy. When and under what circumstances can it be said that a mind, 
conceded by all to be perverted and demented beyond hope of normal 
reconstitution, can be legally held answerable for the criminal excesses it 
inspires. Pages have been written pro and con since the days of Aristotle 
by philosophers of various schools of thought, eventuating in the modern 
schools of Kant, Spencer and Nietsche, bearing upon the moral responsi- 
bility of a mind, diseased to such an extent as to be incapable, by the exer- 
tion or manifestation of the faculty of the will, of controlling the direc- 
tion and exercise of its corporal powers. Throughout these various 
expositions, however, the crucial test of moral responsibility has been 
centered upon the assumption that the being under observation was in 
control of his will power, for it is inconceivable that there can be any 
satisfactory test of moral or criminal responsibility where the will of the 
subject becomes entirely dormant or absolutely inactive, so as to be in 
essence eliminated as the dominant moral factor in the physical execution 
of the crime; and thus we have it expressed as a cardinal doctrine of the 
Roman law, based upon the philosophy of Seneca, Epictetus, and Marcus 
Aurelius, Actus non facit reum nisi meus sit rea. 

The same essential doctrine presents the basis of responsibility under 
the Judaic code, as well as under the fundamental Christian philosophy 
outlined by Thomas Aquinas, and that great galaxy of scholastics of the 
Middle Ages, beginning with Albertus Magnus and terminating with Dun 
Scotus, as a result of whose learned dissertations the fundamental rule 
of Christian philosophy has been evolved, that responsibility for moral 
error or crime must be based upon the possession of the three basic 
moral faculties, will, memory and understanding. 

Under the Judaic dispensation one lacking these mental essentials 
was practically isolated from human contact and classed as one pos- 
sessed of a devil, and hence, during the earlier career of the Christian 
founder, we find Him frequently engaged in exorcising a devil at the 
earnest entreaties of zealous suppliants. During the later Christian dis- 
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pensation this sense of mentality and moral responsibility was supposed to 
be the result, like the plagues of Egypt, of a divine interposition, and one 
so afflicted was possessed ex visitatione Dei. But at all times and under 
every school of dialectics and ethics the basic test of individual responsi- 
bility for crime was the existence of a controlling will power capable 
of directing the physical entity in the commission of crime, so that Black- 
stone (Book 4, 344) declares: “All the several pleas and excuses which 
protect the committer of a criminal act from the punishment which is 
otherwise annexed thereto may be reduced to this single consideration, the 
want or defect of will;” and, again: “As a vicious will, without a vicious 
act, is no civil crime, so an unwarrantable act without a vicious will is no 
crime at all.” (Book 4, page 344). 

Our statute in premising what elements of mental activity shall be 
deemed necessary to constitute murder in the first degree recognizes this 
fundamental distinction, i. e., by declaring that the crime shall consist of 
an act “willful,” that is, an exercise of the will power “deliberate” and 
“premeditated,” which expressions essentially connote the power to rea- 
son, and to cogitate for any reasonable period of time upon the nature 
and enormity of the act about to be committed. If the accused lacked 
any of these essential prerequisites as a basis for the crime, while he may 
be found guilty of any other degree of murder he cannot be found guilty 
of murder in the first degree. Yet for many centuries the law has found 
itself in a state of flux as to the test to be applied for the purpose of 
determining whether one thus charged possessed the faculties of individ- 
ual responsibility to which we have referred. A legal test of some nature 
was deemed essential for the proper prosecution of the law, and Courts 
during various stages of legal evolution endeavored with varying success 
to adopt a test which would measure up to the requirements of our 
humanity and civilization, and prove satisfactory in its practical results to 
safeguard the body politic. 

Lord Hale, who tried most of the important State cases of his time, 
laid down the theory that a defendant was responsible if he possessed as 
much sense as an ordinary fourteen-year-old child. This test many years 
prevailed and was known as “the child test.” About 1724 Chief Justice 
Tracy, of the Kings Bench, introduced the test, that to be relieved of 
responsibility a defendant must occupy such a mental status that “he doth 
not know what he is doing more than an infant, than a brute or a wild 
beast.” This was termed the “wild beast test.” 

In 1840 Lord Dennan laid down the test in a case involving an 
attack upon the Queen’s life that, if the prisoner knew “the right and 
wrong” of the act he was committing, he was legally responsible. This 
test stood as the law of England, and in the last Century was substantially 
adopted as the final word upon the subject, as the result of a Parlia- 
mentary inquiry, based upon what is known in the books as McNaughten’s 
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case (10 & T.). The report of the law Judges upon that inquiry was 
that the defendant was to be held responsible “if he knew at such time 
that he was acting contrary to law.” This test manifestly imposed upon a 
defendant non compos the possession of knowledge and mentality suf- 
ficient to enable him to realize that the act he was perpetrating was con- 
trary to law, and in that respect practically relegated him to a mental 
status equivalent to that possessed by the normal being. Nevertheless the 
rule thus promulgated has since been followed by the British Courts, and 
quite generally by the American Courts, notwithstanding severe criticism 
thereof upon religious, moral and metaphysical grounds. Its conspicuous 
adoption in this country was presented in Massachusetts in Common- 
wealth v. Rogers, (7 Met. 500), where Chief Justice Shaw in a learned 
analytical opinion followed it for the Supreme Court of that State. Our 
Supreme Court, in an opinion by Chief Justice Hornblower, in State v. 
Spencer, 21 N. J. L. 210, in the year 1846, declared it to be the law of 
this State, and it has been followed in a multitude of adjudications, from 
which it may now be declared that, beyond cavil, the test in this State is 
as thus definitely settled by the learned Chief Justice, “Was the defendant 
conscious that he was doing what he ought not to do?” The later adjudi- 
cations in this Court have so moulded the formula as to reduce the test 
to the simple inquiry whether the defendant at the time he committed the 
act knew the difference between right and wrong. (Mackin v. State, 59 
N. J. L. 495). 

The rule thus established after a legal analytical examination and test 
of years is now too firmly imbedded in the law of this State to be changed 
or disturbed by any command short of a legislative mandate containing a 
different formula. Its application, however, in any case must be made in 
view of the section of the Crimes Act which defines murder in the first 
degree, as an act both ‘willful, deliberate and premediated,” so that a 
defendant to be held responsible must not only possess sufficient mental 
ability to be able to distinguish right from wrong, but must also be able 
mentally to so utilize that ability as to possess will power sufficient to 
inaugurate or resist its perpetration. If it be in evidence, therefore, that 
at the time he did not possess these faculties, his deed must be reduced, 
ex necessitate, to murder in the second degree or to manslaughter, but he 
cannot be convicted of murder in the first degree. 

The charge of the learned trial Court in the case at Bar, after an 
exhaustive presentation of law and fact, left no discretion to the jury upon 
that question, but in effect, while defining the crime, correctly elaborated 
as the crucial test of guilt upon the moral and legal test of defendant’s 
consciousness of right and wrong. Thus the Court declares: “The ques- 
tion raised by the defense is not whether the defendant was ever insane 
at a prior time of his life, but whether the accused at the time of the doing 
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of the act was conscious that it was an act which he ought not to do. 
If he was not conscious of this he ought to be acquitted. If he was conscious 
of this he cannot be exculpated on the ground of insanity, and he is then 
amenable to the law.”” We thus have the judicial test as expounded by the 
cases fairly applied without the presence at the same time of the necessary 
statutory test, which in fact defines and creates the crime, and includes 
the will power, the power of deliberation and premeditation, as a sine 
qua non to its commission. 

In consonance with this test of legal responsibility, as the essential 
basis of conviction, is the testimony of the entire array of alienists, all 
of whom had their attention directed and limited to the single inquiry 
whether the defendant at the time was conscious of the difference between 
right and wrong. 

The jury practically, by this testimony, and the whole trend of evi- 
dential procedure, had their minds dominantly focused upon that inquiry 
as the basic and essential test of defendant's mental and legal responsibil- 
ity, and all opportunity for any verdict except that of guilty in the first 
degree, or acquittal as the alternative, was thus, inferentially at least, 
obliterated from the record. 

While alleged procedural errors have been dwelt upon extensively 
in the arguments and the briefs, they may be omitted from considera- 
tion here as ratio decidendi, owing to the fundamental considerations to 
which we have adverted. 

One procedural error, however, stands out conspicuously, and its vital 
importance to the defendant requires us to notice it, in extenso, as a rea- 
son for reversal. In all jurisdictions, either under the Roman law or the 
common law, a preliminary trial as to the defendant’s sanity was deemed 
a prerequisite to putting him on trial upon the merits, or of requiring 
him to plead to the indictment, or finally for the purpose of imposing sen- 
tence upon him, whenever from the history of the case, or the record 
itself, the fact was brought home to the trial Court that the defendant 
was apparently non compos mentis. 

This conception of the law is probably best expressed by Sir Edward 
Coke: “The execution of an offender is for example, ut prena ad 
paucos metus ad omnes pervenjat; but so it is not when a madman is 
executed; but should be a miserable spectacle both against law and of 
extreme inhumanity and cruelty, and can be no example to others.” (3 
Inst. 6). 

So Blackstone observes: “If there be any doubt whether the party 
be compos or not this shall be tried by a jury” (Book 4, 346). That rule 
has been followed in this State, and in State v. Peacock, 50 N. J. L. 36, 
the Supreme Court observed: “It is undoubtedly the law that a person 
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who by reason of insanity is unable to comprehend his position and of 
making his defense cannot be placed upon trial for a crime.” 

In this instance the defendant failed to plead, and the Court ordered 
a plea of not guilty entered. In other words the prisoner stood mute, 
said nothing, and the trial upon a plea of not guilty, interposed by the 
Court, thereafter proceeded as if the prisoner were sane. At common 
law in such an exigency the Court ordered a jury “impanelled to inquire 
whether the defendant stood mute obstinately with the power and mental 
ability to plead, or whether his failure to answer was due to his mental 
lapse ex visitatione Det.” 

Our statute upon the subject, following that of 7 and 8 George 4, 
Ch. 28, provides that where a prisoner stands mute, “a jury shall forth- 
with be impanelled to try and say whether the person so standing mute 
standeth mute obstinately and on purpose, or by the providence and act 
of God,” and if the latter prove to be the case the trial shall not pro- 
ceed against him, but he shall be remanded to prison until he shall have 
recovered his reason.” (2C.S., page 1838, Sect. 58). 

In the case at bar, instead of adhering to this procedure, the learned 
trial Judge visited the prisoner in his cell, and, after a process of observa- 
tion and inquiry, pronounced him sane and placed him upon trial. That 
the prisoner stood mute in this instance, if the word mute be accorded 
its ordinary signification, cannot be reasonably gainsaid; and standing 
mute it was the duty of the learned Court to try the issue of his sanity 
as a condition precedent to his trial upon the indictment. (Common- 
wealth v. Bailey, 1 Mass. 102). An objection in the interest of the 
defendant was not necessary since the Court in view of the acknowledged 
facts and conceded record of the defendant, as a matter of public policy, 
in favorem vitae, was called upon to order a jury trial as to his sanity. 
His was not the case of a pretender or dissimulator, but his entire life 
record was so permeated with the evidences of insanity, and also sup- 
plemented by an adjudication of the Juvenile Court pronouncing him 
insane and confining him to the Essex County penitentiary for the 
insane, that there was at least reasonable and plausible ground which 
inevitably led to that conclusion and upon which the question could rea- 
sonably be tested before a jury. 

In the language of State v. Peacock (ubi sup.): “If the Court 
either before or during the progress of the trial, either from observation 
or upon the suggestion of counsel, have facts brought to it which raise 
a doubt of the condition of defendant’s mind in this respect, the question 
should be settled before another step is taken.” 

Here the attention of the learned Court was so emphatically directed 
to the abnormal condition of defendant’s mind that he felt it incumbent 
upon him before trial to visit the defendant, interview him and personally 
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pronounce upon his sanity. In such a status, where the question involved 
is the life or death of a defendant, technical procedural refinements should 
not supervene to stay the corrective hand of all pervading remedial jus- 
tice; and if there be one function of appellate jurisdiction which Courts 
of final review have vindicated by the protecting arm of public policy and 
the humanizing safeguards of the Constitution, regardless of its dis- 
closure by the record, it is the public policy in favorem vitae, underlying 
the body of the law, as well as the fundamentals of jury trial arising from 
a consideration of the constitutional provisions safeguarding human life, 
whether pleaded or not. (McMichael v. Hoovay, go N. J. L. 142; State 
v. Shupe, 88 N. J. L. 610). 

Finally, to convict this defendant of murder in the first degree his 
legal guilt must be evident upon the record beyond a reasonable doubt. 
Alienists concede his insanity and counsel for the State admits it; the 
brutish hideousness of a life consigned irretrievably to the conception 
and execution of fiendish designs upon his fellow men, including those 
nearest, and in the normal order of nature dearest to him, stamp him 
indelibly as the physical embodiment of a living torture, to whom death 
must prove a haven of relief. But to such an inhuman being dissolution 
must come as nature and the Divine dispensation from the birth of time 
ordained it. A living death, a lifelong inferno, consumes him with the 
passing of each day. Furiosa furore solum punitur. Our duty in the 
enforcement of law will have been performed when we so restrain his 
maniacal propensities as to allow him, in the fiendish purgatorio of his 
certain earthly doom, to prey upon himself to the final consummation, at 
the same time protecting from the ravages of his foul disease those to 
whom, as the guardians of the law, we owe the duty of protection. 

For these reasons the judgment of conviction must be reversed. 





GENATT, ADM’R, v. BENTZ 





(Hudson Circuit Court, April, 1926) 
Death of Minor—Verdict Excessive 
Case of Joseph Genatt, Administrator ad pros. of Joseph Genatt, Jr., 
deceased, Plaintiff, against Adolph Bentz, Defendant. 
Mr. George T. Vickers (of Lazarus, Brenner & Vickers) for Plain- 
tiff. 
Mr. Edward A. Markley and Mr. Edward Hollander for Defendant. 


ACKERSON, J.: This matter comes before me upon a rule to show 
cause why the verdict of $10,200 in favor of the plaintiff should not be set 
aside and a new trial granted. 

The reasons urged in support of the rule are, that the verdict is 
excessive and against the weight of the evidence, and the result of passion, 
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ad prejudice or mistake. I am unable to agree that the verdict is against the 
ld weight of the evidence, but I do believe that the verdict is grossly ex- 
S- cessive. 

ts The boy, whose death resulted in this suit, was nine years and two 
d months of age at the time of his death. He was a school boy and, dur- 
S- i ing vacation, had helped a peddler two or three days a week, for which he 
g received fifty cents a day and a little more on Saturday. 

n An examination of the precedents discloses that the range of com- 
B, . pensation in such cases in the Supreme Court from the year 1902 has 
e | been from $1,000 for the death of a boy four years and four months of 


age in the case of Graham v. Consolidated Traction Company (65 N. J. 
L. 540) to $3,000 in the year 1925 for the death of a boy four years and 
b eight months of age, in the case of Brew v. Davidson (128 Atl. Rep. 613). 
It would seem, therefore, that the Supreme Court has made allowance 
for the depreciating value of the dollar over a range of twenty years and 
that the rulings of the Circuit Courts upon the subject of damages in sim- 
ilar cases should be in harmony with the rulings of the Supreme Court. 

In the case last cited the boy was four years and eight months of 
age, and, if $3,000 was sufficient in such a case, it would seem that for the 
death of a boy nine years and two months of age a slightly larger sum 
should be awarded, because the probabilities of a boy ten years of age 
. being able and willing to contribute to the family purse is greater than a 
? boy only five years of age. The intervening five years, between the ages 
of five and ten, are critical years, and during that time the boy’s develop- 
ment will indicate with increasing certainty the characteristics of the boy 
for energy and ability or for idleness and incapacity. 

It may be argued that in the case of Powers v. Standard Oil Com- 
pany (98 N. J. L., 730) a verdict for $5,000 in favor of a girl nine years 
and four months of age was reduced to $3,000 in the year 1925, and, for 
4 that reason, $3,000 is all that should be awarded in the instant case; but 
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in the case of a girl the probabilities of her contributing to the family 
purse are lessened because of the probability of her marrying and being 
less able to make contributions or as large contributions as a boy. 

It seems to me that the character of the injury which resulted in the 
death of the plaintiff’s intestate in the present case unduly influenced the 
jury to award the sum of $10,200. The boy was killed by two appar- 
ently vicious dogs, under such circumstances as would naturally excite 
the sympathy of the jury, and, for that reason, I have reached the conclu- 
sion that if the plaintiff will remit $6,700 of the verdict and so indicate on 
the record within ten days from March 27, 1926, that the verdict may 
stand for $3,500, in which case the rule will be discharged; otherwise the 
rule will be made absolute and a venire de novo issued. 
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GLOBE AUTOMATIC SPRINKLER CO. v. SMALL 


(Camden Circuit Court, March 30, 1026) 
Attorney's Fees—‘Liquidated” Fees—Usury—P enalty 
Case of Globe Automatic Sprinkler Co., Plaintiff, against Benja- 
min A. Small, Defendant. 
Mr. Wilham T. Boyle for Plaintiff 
Mr. D. Trueman Stackhouse for Defendant. 


DONGES, ] This case is submitted without a jury. 

A single question is presented, namely, whether a stipulation in the 3 
contract under consideration for the payment of a specified percentage of 
the amount collectible as attorney's fees, in the event proceedings to collect 
such debt become necessary, is enforceable. No defense is interposed to 
the claim for the debt with interest. The defense is to the amount claimed 
as “liquidated attorney's fees,” upon two grounds, first, that such stipula- 
tion is usurious, and, second, that it is for a penalty and not for liquidated 
damages. 

The contract called for the installation by plaintiff of a system of 
automatic sprinklers and fire extinguishing apparatus in defendant's build- 
ing. In the specifications, referred to in and made part of the contract, 
it is provided: 

“It is hereby expressly understood and agreed that if, through any } 
default on the part of the Buyer in performing the covenants herein, the 
Seller shall deem it necessary or expedient to invoke any of the remedies 
herein reserved in order to collect the amount due, the Seller shall, in addi- 
tion to such amounts, with interest and cost, be entitled to recover by way 
of special liquidated damages, the amounts of the Seller’s expenses to- 
gether with ten per centum (10% ) on the said unpaid balance and interest 
from the Buyer as liquidated attorney’s fees.” 








It is not disputed that plaintiff was obliged to begin suit to collect the 
debt due it from defendant. 

1. The question is apparently novel in this State, in so far as it re- 
lates to any contract except a negotiable instrument. It has been held that 
a promissory note, containing a stipulation that, should suit be commenced, 
or an attorney be employed to enforce payment of the note, an additional 
sum of six per cent. upon prinaipal and accrued interest would be paid as 
attorney's fees, was negotiable. Mackintosh v. Gibbs, 81 Law 577. 

Section 2 of the Negotiable Instruments’ Act (C. S., p. 3734), pro- 
vides that the sum payable in a negotiable instrument is certain, if it is to 
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be paid, viz - 


“V. With costs of collection or an attorney’s fee, in case payment 
shall not be made at maturity.” 
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Does a different rule obtain with respect to ordinary contracts than 


governs promissory notes? I[ think not. The objection is that stipulations 
to pay attorney’s fees are usurious and against public policy. If they are 
not objectionable in the case of a borrower on a note, why should they 
be so in the case of a debtor under a building contract? The disadvantage 
to the creditor is the same. The obvious purpose is to secure the person 
furnishing labor and materials against the default of the other party. It 
seems to me that a stipulation for reasonable attorney’s fees (as these are 
admitted to be) in the event of suit is consonant with public policy. 

There is a diversity of opinion as to the validity of such provisions 
in promissory notes, but, as was said by Chancellor Pitney in Mackintosh 
v. Gibbs, supra, the greater weight of authority and the better reasoning 
are in favor of the validity of such provisions. 

Typical cases of the difference of opinion in other jurisdictions are 
exhibited by the majority opinion of the West Virginia Supreme Court 
of Appeals in Raleigh County Baue v. Poteet (L. R. A. 1915 B, p. 928), 
holding against negotiability, and the vigorous dissenting opinion in that 
case, and the unanimous opinion of the Oklahoma Supreme Court in Potts 
v. Crudup (L. R. A. 1916 B, p. 672), in favor of negotiability. 

In view of our statute above referred to, and on the authority of 
Mackintosh v. Gibbs, supra, I am of opinion that the plaintiff is entitled 
to recover its reasonable attorney’s fees in this suit under the stipulation 
in the contract providing for such recovery. 

2. Does the stpiulation provide for liquidated damages or a penalty? 

The parties expressly agreed as to the amount of the Seller’s dam- 
age, in case of a default. They expressly agreed they should be regarded 
as liquidated damages. The only default possible on the part of the 
Buyer is a failure to pay. Plaintiff could not readily prove the amount 
of its damage by being obliged to institute proceedings to enforce pay- 
ment, for its expenses would be uncertain in this regard until the pro- 
ceeding was terminated by the collection of the debt. Ten per centum 
of the debt with interest does not seem unreasonable or excessive, or dis- 
proportionate to the probable loss of plaintiff. The agreement of the par- 
ties should be given effect, and the stipulation be considered as for liqui- 
dated damages and not for a penalty. Monmouth Park Asso. v. Wallis, 
55 Law 132. 

Finding as a fact, as I do, that the parties have stipulated for liqui- 
dated damages, no proof of the actual amount of damages is required. 
These conclusions lead to a verdict for plaintiff for the disputed item. 
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IN RE TOWNSHIP OF MANCHESTER 





(State Board of Taxes and Assessment, March 30, 1926) 
Tasxation—A ppeal—Value of Land—Power of Board 

In the matter of the appeal of the Township of Manchester from the 
action of the Ocean County Board of Taxation in reducing the assess- 
ment levied for the year 1925 on property of Bamberlake Corporation, 
situate in the Township of Manchester, County of Ocean and State of 
New Jersey. 

Mr. Harold L. Brinley for Petitioner. 

Mr. Harry E. Newman for Respondent. 


THE BOARD: On the first of October, 1924, the Assessor of 
Manchester Township, in the county of Ocean, made a levy on the prop- 
erty of the Bamberlake Corporation for the purpose of taxation for 1925 
in the sum of ninety thousand five hundred dollars. 

There was no formal appeal filed with the Ocean County Board of 
Taxation on or before the 15th day of June following the assessment, 
as provided in the General Tax Act of 1918, page 879. There was, how- 
ever, filed with that Board, on the last mentioned date, an affidavit in the 
nature of an appeal on behalf of the Bamberlake Corporation, setting 
forth that the assessment was erroneous. Subsequently the Ocean County 
Board of Taxation proceeded to hear and determine the matter, with the 
result that a judgment was entered by that body reducing the above 
mentioned assessment to Six thousand seven hundred and eighty-six 
dollars. 

An appeal has been lodged with this Board for the purpose of review- 
ing the action of the County Board. There was no testimony taken before 
this Board by either party relative to the value of the property in ques- 
tion, which consists of 2,262.52 acres of unimproved land. One party 
relies on the value as fixed by the Assessor, while the other depends on 
the value as determined by the County Board. 

The testimony taken before the County Board was offered in evi- 
dence, but it is unsatisfactory in so far as it deals with the value of the 
property. We have examined into this matter carefully, inspected the 
land, made reference to sales of similar property and have endeavored to 
reach a just conclusion regarding the true value of the land on October 
1, 1924. We believe the land was then worth twenty-two thousand five 
hundred dollars and so find. 

The power of this Board to take the matter under consideration will 
be found in Section 10 of the Act creating the County Boards of Taxation 


(Laws of 1906, page 216): 


‘“‘Any action or determination of any County Board of Taxation may 
be appealed for review to the Board of Equalization of Taxes of New 
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Jersey . . . and said Board of Equalization shall be authorized and 
empowered to review such action and proceedings and give such judgment 
therein as it may think proper.” 


The State Board of Taxes and Assessment may “exercise all the 
powers and perform all the duties now exercised, conferred or imposed 
upon . . . the Board of Equalization of Taxes of New Jersey.” 
(Laws of 1915, page 439). 

The Respondent contends that the Township has no right to appeal 
to the State Board, as Section 704 of the General Tax Act of 1918 limits 
the appeal to the appellant before the County Board. 

It has been held that there is no irreconcilable inconsistency between 
Section 704 of the General Tax Act and Section 10 of the Act creating 
County Boards of Taxation, and the Act of 1906 is not repealed by that 
of 1918. (Pusey & Jones v. State Board, New Jersey Supreme Court, 
December 7, 1921; Seventh Annual Report State Board of Taxes and 
Assessment, page 16). 

We think a proper judgment requires that the action of the Ocean 
County Board of Taxation be reversed and the assessment fixed at 
twenty-two thousand five hundred dollars. 





IN RE CITY OF NEWARE 





(State Board of Taxes and Assessment, May 4, 1926) 
Taxation—Property Devoted to Public Use but in Another Municipality 
In the matter of the appeals of the City of Newark for the cancella- 
tion of the tax assessments levied for the year 1925 on property situate in 
the Township of Maplewood, County of Essex and State of New Jersey. 
Mr. Jerome T. Congleton for Petitioner. 
Mr. Samuel D. Williams for Respondent. 


THE BOARD: The tax list of the Township of Maplewood, as 
of October I, 1924, contained assessments against the property of the 
appellant, being lots 61-100 Plate 41, lots 1-50 Plate 41, lots 102-120 
Plate 41, lot 101 Plate 41, lots 1to1-400 Plate 39, lots 51-60 Plate 41. 

Petitioner appealed against these assessments to the Essex County 
Board of Taxation on the ground that the property was devoted to public 
use, with the result that the appeal was dismissed. 

A stipulation has been filed with this Board to the effect that this 
property was in the same use as when assessed on October 1, 1923. We 
dealt with the last mentioned assessments, and, on March 10, 1925, filed 
a memorandum finding that the land and buildings were held and used 
for public and governmental purposes, and therefore concluded that the 
property was exempt from taxation, notwithstanding it was in a taxing 
district other than the City of Newark. (Newark v. West Paterson, N. 
J., Misc., Vol. 2, page 90; Jersey City v. Blum, 127 Atl. 214). 
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The result is that the assessments are cancelled and the action of the 
Essex County Board of Taxation in affirming the assessments is re- 
versed. 





CRANFORD TOWNSHIP v. CENTRAL R. R. OF NEW JERSEY 





(Board of Public Utility Commissioners, April 22, 1926) 
Railroad Crossing at Grade—Plan Adopted by Board 
In the matter of the petition of the Township Committee of the 
Township of Cranford, under Chapter 57 of the Laws of 1913, for the 
abolition of the grade crossing where Union avenue and the Central 
Railroad Company of New Jersey cross at the same level. 
Mr. George Holmes for Central Railroad Company. 
Mr. Alfred A. Stein and Mr. W. C. Austin for Township of Cran- 
ford. 
Mr. D. H. McLean for Borough of Garwood. 


THE BOARD: The Township Committee of the Township of 
Cranford filed a petition in writing with the Board of Public Utility Com- 
missioners for the elimination of the crossing at grade in said Township 
at that point where Union avenue crosses or is crossed by the tracks of 
the Central Railroad Company of New Jersey. An order, dated April 
16th, 1915, was issued, providing for the elimination of this crossing, 
which was set aside by the Supreme Court on the ground that lands were 
taken which were unnecessary for the elimination of said crossing. 

A new proceeding was brought on April 8th, 1924, by the filing of 
another petition by the Township Committee of the Township of Cranford 
for the elimination of this same crossing. This proceeding is brought 
under Chapter 57 of the Laws of 1913, known as the Fielder Act. 

Eastman and Walnut streets intersect Union avenue at or near the 
crossing. It is admitted that Union avenue and Walnut street are public 
highways and that they cross or are crossed by the railroad at the same 
level. The Board finds that the crossing is dangerous to public safety, 
and that the public travel on the highway or highways is impeded by the 
existence of such grade crossing. The testimony shows it to be the most 
dangerous crossing on the Main,Line Division of the Central Railroad of 
New Jersey. 

The railroad station at Cranford is immediately adjacent to the grade 
crossing in question. Any change, therefore, that may be made at the 
crossing will necessarily affect the station and the facilities for reaching it. 
The extent of such changes and the length of the section of railroad in- 
volved will depend on the plan adopted. 

A plan was developed which provides for raising the tracks of the 
Railroad Company a sufficient amount to permit the highway to pass be- 
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neath them with a minimum vertical under-clearance of 14 feet and maxi- 
mum grade approaches of 5 per cent. on the highways, the separation of 
grades taking place at the same point where the grade crossing now exists. 
To accomplish this it is necessary to provide for raising the railroad to an 
elevation of 86.50 at top of ties, which elevation is so high as to prevent 
a proper run-off west of the crossing without interference with the next 
grade crossing west of Union avenue, known as Lincoln avenue, part of 
which is in the Township of Cranford and part of which is in the Borough 
of Garwood. It was, therefore, necessary to include the elimination of 
the Lincoln avenue crossing in the same plan, which was effected by sligkt- 
ly depressing the surface of Lincoln avenue and carrying it under the rail- 
road ; the grades on the approaches to the undercrossing at Lincoln avenue 
would be 4 per cent. maximum and the vertical underclearance of the pro- 
posed bridge would be 14 feet minimum. The Borough of Garwood was 
represented at the hearings by its Mayor and Borough Council and signi- 
fied its assent to the elimination of Lincoln avenue at grade. 

The plan which has been developed is shown on three sheets, known 
as 8521, A-5, revised June 25th, 1925; 8521, A-6, revised November 4th, 
1925; and 8521, A-7, revised November 4th, 1925, which plan the Board 
finds is a proper plan for the elimination of the crossings, and hereby 
approves it. 

Considerable emphasis was placed during the hearings, at which all 
parties interested were represented, on the interruptions of traffic which 
are likely to occur during the period of reconstruction. Work at other 
points on this same division of the railroad is under way or contemplated. 
It is of foremost importance that interruption of traffic must always be 
kept at a minimum in order that the interests of the public which uses the 
railroads may best be served. At Somerville, eighteen miles west of 
Cranford, a grade crossing elimination project is nearing completion and 
traffic has now been restored. At the bridge over Newark Bay, seven 
miles east of Cranford, work is nearing completion, but considerable in- 
terruption of railroad traffic must be expected at the time when the diver- 
sion is made from the old line to the new one. This will occur during the 
period beginning with the Fall of 1926 and ending with the Spring of 
1927. This large project is so close to Cranford that interruption of traffic 
at either place would be reflected in aggravated conditions in the other, 
conditions which should be avoided if possible. Therefore the interrup- 
tion at Cranford should not be started before that at the Bay bridge is 
completed. 

The estimate of the time required to perform all the work involved in 
the plans is three years. This apparently long time is necessary in order 
that interruption to traffic may be at a minimum, and still maintain proper 
and adequate service on the railroad. The Board concludes, therefore, 











SARE te a a 





188 THE NEW JERSEY LAW JOURNAL 


that this work should be started by the 1st of April, 1927, and be com- 
pleted by the 1st of April, 1930. 

An estimate of the cost has been submitted by the Railroad Company 
amounting to $2,257,785, not including pavement, sidewalks, etc., on re- 
graded streets, or changes in sewers, gas or water pipes, conduits, etc., 
nor cost of land. No street railway company uses either of the crossings 
involved. While this figure is very high for the elimination of two grade 
crossings, it must be borne in mind that stational facilities are included in 
this amount, which comprise revisions in the line and grade of a six-track 
railroad with relocation of all platforms, subways, station buildings and 
appurtenances necessary therefor. 

An order will issue in accordance with the conclusions herein reached. 





IN RE MERCHANTVILLE WATER COMPANY 


(Board of Public Utility Commissioners, May 13, 1026) 
Sale of Water Works, Ete—Deposits by Consumers 
In the matter of the application of the Merchantville Water Com- 
pany for authority to sell its water works, system of mains and supplies. 
Messrs. Starr, Summerill & Lloyd (by Mr. Frank T. Lloyd) for the 
Applicant. 


THE BOARD: This matter is before the Board upon the petition 
of the Merchantville Water Company requesting approval of the sale by 
it of its water works, system of mains and supplies, to the Merchant- 
ville-Pensauken Water Commission, a duly constituted Commission by 
virtue of Chapter 195 of the Laws of 1923, said Commission being em- 
powered to acquire water works on behalf of the Borough of Merchant- 
ville and the Township of Pensauken, Camden County, New Jersey. The 
contract price for the sale of the water works to the Commission afore- 
said 1s $1,276,000, subject to minor adjustments referred to in the contract 
entered into between the parties. 

We find no objection to the acquisition of the property and business 
of the Water Company by the Commission and believe that it will be in 
the public interest for the municipalities to own, operate and control the 
water works system of the Company. It appears, however, that the Mer- 
chantville Water Company has on hand deposits of numerous customers 
for the extension of mains and services. Such deposits were made by 
customers to provide for the laying of mains or other extensions pursuant 
to contracts which provide for the refunding to the customers in install- 
ments of such deposits when such extensions become a paying invest- 
ment. It appears from the testimony that these deposits amount to about 
$100,000. 
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The price to be paid by the Commission to the Water Company 
includes the value of all extensions for which the Company already 
has on hand the deposits of customers. Paragraph 9 of the contract for 
which approval is asked provides that the sale of the property to the 
Commission shall not in any way affect the Water Company’s right 
to retain moneys in its hands advanced for proposed extensions, but that 
the Water Company shall deposit with a Trust Company, in trust, all un- 
refunded deposits and refund the moneys to the customers in accordance 
with the terms and conditions of the contracts under which such deposits 
were made; and further provides that all moneys forfeited pursuant to 
the terms of the contracts of deposit shall be paid by the trustee to the 
Water Company. Upon the completion of the proposed contract the 
Water Company will no longer be engaged in the business for which it 
is incorporated. It will only continue to exist for the purpose of refund- 
ing these deposits if and when earned in accordance with the contract 
of deposit. The Company will have been paid by the Commission the 
full value of the extensions for which they already have money on hand 
in the form of these deposits. Inasmuch as the deposits were originally 
made by the consumers for the purpose of inducing the Company to make 
extensions, there seems to be no reason why the Company should not, 
upon receipt of the contract price, which will reimburse it for such exten- 
sions, immediately refund to its consumers all of the moneys then in its 
hands on deposits. It is apparent that the only purpose of the Company 
in retaining the deposits to the expiration of the various contracts is to 
acquire all or part of such deposits where the terms of the contract have 
not been fully met. We see no reason for a provision in the contract 
as contained in Paragraph 9. If the entire value of all of the mains 
and extensions is paid to the Company by the Commission, the Company 
should then immediately refund the deposits so held. 

The Board finds and determines, therefore, that the contract as pro- 
posed is objectionable and not in the interest of the public, and the con- 
sumers of the Water Company and the sale of the Company’s property 
will not be approved in the manner and form as presented. The applica- 
tion will be dismissed with leave to the Water Company to make a further 
application not inconsistent with the views herein expressed. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re County Gas Co.—Application for approval of the issuance of 
$300,000 par value of its seven per cent. cumulative non-voting preferred 
stock at par, to be applied to the retirement of the underlying debt of the 
Company. The Board: “The fact that the Company has but $135,000 of 
common stock outstanding, coupled with the statutory provision that it 
may issue no more than two-thirds of its capital stock paid for in cash or 
property, limits the Board’s approval of preferred stock to a total amount 
of $270,000, of which $60,000 has heretofore been authorized, leaving the 
amount which the Board may now approve at $210,000. The denial of 
approval of the full amount is made without prejudice to the right of the 
Company seeking the issuance of the additional preferred stock if and 
when the statutory impediment shall be removed.” Decision March 9, 
1926. Mr. W. W. Montgomery and Mr. William E. Foster for Peti- 
tioner. 

In re Ideal Beach Water Co.—On October 14, 1924, the Board 
rendered a decision on the application of the above Company for increased 
rates and also on a complaint as to an all-year service. The Company 
was then required to file a schedule to result in a charge of approximately 
$26 per year per customer. On December 2, 1925, the Company filed a 
new schedule, but averaging more than $26 per customer. The Board 
narrated the facts and the expenses, etc., and found the new proposed 
rates unreasonable, and stated what rates would be allowed. Decision 
April 1, 1926. Mr. L. Edward Herrmann for the Company. Mr. How- 
ard W. Roberts for East Keansburg Civic Association. 


In re Vincentown Water Co.—Approval of meter rates, supplement- 
ing a flat rate schedule, asked. Approved. Decision April 1, 1926. Mr 
J. Ellis Irick for petitioner. 


In re Public Service Railway.—Application for permission to suspend 
street railway service on the Bergen trolley route between Hackensack 
and Fairview. The municipal authorities desired to eliminate congestion 
on Main street, in Hackensack, caused by the operation of street rail- 
way cars on this street, and the other municipalities located along the route 
desired to have motor bus sesvice in lieu of the street railway service. 
The Public Service Railway Company’s official stated that the operation 
of buses between Hackensack and Fairview and Weehawken would give 
more flexible and quicker service. The application was made simultane- 
ously with the application of the Public Service Railway Company for 
approval of local permits to operate twelve auto buses between and includ- 
ing Hackensack and the Weehawken Ferry at Weehawken. 
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The Board: “Upon consideration of the evidence the Board 
finds and determines that the suspension of street railway service on this 
line is necessary and proper for the public convenience and properly 
conserves the public interest. The Board further finds and determines 
that the application in this matter should be and the same is hereby ap- 
proved. This decision, however, is a counterpart of a decision of even 
date herewith in the matter of the application of the Public Service Rail- 
way Company for approval of local permits to operate twelve auto buses 
between and including Hackensack and the Weehawken Ferry, Wee- 
hawken, New Jersey, and neither decision is to be effective without the 
other.” Decision April 6, 1926. Mr. Arthur T. Warner for Petitioner. 
Mr. George W. Babcock (of Mackay & Mackay) for Passaic-Bergen 
Transportation Co. Messrs. Morrison, Lloyd & Morrison (by George 
W. Babcock) for Village of Ridgefield Park. 


In re Public Service Railway Co.—Application for approval of local 
permits to operate twelve auto buses between and including Hackensack 
and the Weehawken Ferry. The route is approximately eleven miles in 
length and parallels the tracks of the Public Service Railway Company on 
Bergenline avenue from Hudson County boulevard to Twenty-sixth street. 
Permits were submitted from the Hackensack Improvement Commission, 
borough of Little Ferry, village of Ridgefield Park, borough of Ridgefield, 
borough of Fairview, township of North Bergen, town of West New York 
and township of Weehawken. Objection was made as to part of the 
route by the Passaic-Bergen Transportation Company, which operates a 
motor bus line between Haworth and Fairview. 

The Board: “The Board is of the opinion that public convenience 
could be best served by the operation of both bus lines between Edge- 
water avenue, Ridgefield and Dan Kelley’s Hill Road, Fairview, without 
restrictions, for the reason that although both bus lines operate over the 
same route from Nungessor’s Hotel to Edgewater avenue in Ridgefield, 
they diverge at Edgewater avenue and operate in different directions. 
Upon consideration of the evidence the Board finds and determines that 
the operation of said auto buses on said route is necessary and proper for 
the public convenience and properly conserves the public interest and will 
approve of the application for the operation of twelve buses with the fol- 
lowing conditions:”’ [usual ones, such as being subject to Board rules, 
revocation for cause, etc.; also stating the decision is counterpart of the 
one of even date regarding suspension of railway service on the Bergen 
trolley route] Decision April 6, 1925. (Same attorneys as in preceding 
case ). 


In re Delaware & New Jersey Transportation Co.—Application for 
approval of the acquisition of the property of Healy Brothers and of the 
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issuance of $240,000 of seven per cent. cumulative preferred stock and 
5,000 shares of no par common stock. On April 1, 1926, the Board de- 
nied an application of the above Company for approval of the issuance of 
stock without voting power, but stated it could amend its charter and file 
a new application. This being done the Board granted the amended peti- 
tion. Decision April 8, 1926. Mr. H. V. Osborne for Petitioner. 


Predmore v. Middlesex Water Co.—Complaint by Mr. R. L. Pred- 
more that the Middlesex Water Company had rendered him a quarterly 
bill, dated February 1, 1926, reading “Meter avg. consumption 1500 
cu. ft.” Mr. Predmore objected to this estimated bill, stating that his 
consumption of water in this quarter is very small and usually runs from 
700 to 800 cubic feet. The complainant verified the facts stated in his 
letter of complaint to the Board. The Company admitted that it had 
rendered the bill on an estimated amount of 1,500 cu. ft. consumption, 
which was derived by taking one quarter of the annual consumption for 
the year 1925. The Board calculated the average for five past years was 
1,200 cu. ft. per quarter, and recommended “that the Company send a 
corrected bill on the basis of this estimated consumption. If the Company 
is not satisfied to accept this recommendation, it should seek recovery of 
the amount it claims due in a Court of law; but if Mr. Predmore shall 
tender the amount due under the corrected bill hereinabove indicated, ser- 
vice to him should be continued notwithstanding any pending suit.” De- 
cision May 11, 1926. Mr. Foster M. Voorhees for the Company. Mr. 
R. L. Predmore in person. 


In re Ocean City Sewer Co.—Application for permission to increase 
rates, because of increased operating expenses and “the requirements of 
the State Board of Health, which body has ordered the Company to install 
and have completed for service during the summer season of 1926 a sew- 
age treatment plant which, with its connections, etc., is estimated to 
cost $80,000.” After a hearing and a showing of claimed basis for rates 
of $412,804.26, the Board found that the increase of present rates should 
be, approximately 42.5 per cent. instead of 60 per cent. as proposed, 
and held that the schedule proposed was unjust and unreasonable, but 
allowed the Company to file a new schedule approximately increasing rates 
40 per cent. Decision April 1's, 1926. Mr. John D. McMullin and Mr. 
H. B. Wells for Petitioner. Mr. A. C. Boswell for City of Ocean City. 
Mr. Thomas R. Fort, Jr., for Taxpayers Association. 


In re Ocean City Water Co.—Application for further increase in 
the rates as determined by the Board June 17, 1924 (P. U. C. Vol. XI, p. 
459). The Board found the proposed increase excessive and unreason- 
able and fixed rates to become effective May 1, 1926. Decision April 15, 
1926. (Same attorneys as in preceding case). 











